DEAL
N

Private Equity

Fund formation and transactions
In 42 jurisdictions worldwide 2009

Contributing editor: Casey Cogut

Published by
DEAL
in association with:

=
Al |

H
1

Advokatfirman Delphi

Appleby

Batalla Abogados

Blake, Cassels & Graydon LLP
Bowman Gilfillan

Carey Olsen

CHSH Cerha Hempel Spiegelfeld Hlawati
Dillon Eustace

Esinlsmen

G Breuer

Gide Loyrette Nouel

Hamelink & Van den Tooren NV
Hernandez & Cia Abogados

HJM Asia Law & Co LLC

Homburger

Jones Day

Kennedy Van der Laan NV

Kromann Reumert

Latournerie Wolfrom & Associés

Lee & Ko

Lepik & Luha&éar LAWIN

Loyens & Loeff, Luxembourg

Lydian

Moussas & Tsibris

Mundie e Advogados

Navarro Abogados

Nishith Desai Associates

P+P Pdllath + Partners

Proskauer Rose LLP

Rodés & Sala

SAI Consultores, SC

Salomon Partners

Simpson Thacher & Bartlett LLP
Slaughter and May

Smaliukas, Juodka, Beniusis & Partners
Stoica & Asociatii — Attorneys at Law
Wiesner & Asociados Ltda, Abogados
WongPartnership LLP

Yangming Partners

N
AN
(=
«
L]
N
A
G
*

Tkl §=10=10

Xt

_
@
I

T

= o ==l I
TR -

N
A
Qits»

= Jo3ET

.|.
I
Ll



— =7

DEAL ’

Private Equit
2009 auity

Contributing editor
Casey Cogut
Simpson Thacher & Barlett LLP

Business development manager
Joseph Samuel

Marketing managers
Alan Lee

Dan Brennan

George Ingledew
Edward Perugia
Robyn Hetherington
Dan White

Tamzin Mahmoud
Elle Miller

Marketing assistant
Ellie Notley

Subscriptions manager
Nadine Radcliffe
Subscriptions@
GettingTheDealThrough.com

Assistant editor
Adam Myers

Editorial assistants
Nick Drummond-Roe
Charlotte North

Senior production editor
Jonathan Cowie

Subeditors
Jonathan Allen
Laura Zufiga
Kathryn Smuland
Sara Davies
Ariana Frampton
Sarah Dookhun

Editor-in-chief
Callum Campbell
Publisher
Richard Davey

Private Equity 2009
Published by

Law Business Research Ltd
87 Lancaster Road
London, W11 1QQ, UK

Tel: +44 20 7908 1188
Fax: +44 20 7229 6910

© Law Business Research Ltd
2009

No photocopying: copyright
licences do not apply.

ISSN 1746-5524

The information provided in this
publication is general and may
not apply in a specific situation.
Legal advice should always be
sought before taking any legal
action based on the information
provided. This information is
not intended to create, nor
does receipt of it constitute,

a lawyer—client relationship.

The publishers and authors
accept no responsibility for any
acts or omissions contained
herein. Although the information
provided is accurate as of
February 2009, be advised that
this is a developing area.

Printed and distributed by
Encompass Print Solutions.
Tel: 0870 897 3239

Research

CONTENTS

Global Overview Casey Cogut, William Curbow and Kathryn King Sudol Simpson Thacher & Bartlett LLP 3
FUND FORMATION
Bermuda Sarah Moule Appleby 6
British Virgin Islands Valerie Georges-Thomas Appleby 13
Canada J Rob Collins and Frank P Arnone Blake, Cassels & Graydon LLP 19
Cayman Islands Bryan Hunter and André Ebanks Appleby 23
China Caroline Berube, Linford Liu, Patrick Pu, Ivy Yang and James Yule H/M Asia Law & Co LLC 29
Denmark Vagn Thorup and Lisa Bo Larsen Kromann Reumert 35
England & Wales Timothy Drake Proskauer Rose LLP 40
Germany Amos Veith P+P Péllath + Partners 48
Guernsey Ben Morgan, Geoff Ward-Marshall and Emma Penney Carey Olsen 54
India Vikram Shroff and Richie Sancheti Nishith Desai Associates 60
Ireland Andrew Lawless and Sean Murray Dillon Eustace 66
Italy Bruno Castellini, Stefano Crosio and Velislava Popova Jones Day 73
Jersey Andrew Weaver and Mark Lewis Appleby 80
Luxembourg Gilles Dusemon and Marc Meyers Loyens & Loeff, Luxembourg 85
Mauritius Malcolm Moller Appleby 92
Netherlands Louis Bouchez, Floor Veltman and Maurits Bos Kennedy Van der Laan NV
Jan van den Tooren and Reinier Noort Hamelink & Van den Tooren NV 99
Singapore Low Kah Keong WongPartnership LLP 106
Spain Carlos de Cardenas, Victor Domenech, Alejandra Font, Javier Morera and Julio Veloso Rodés & Sala 111
Sweden Anders Lindstrom, Anders Bjork and Peter Utterstréom Advokatfirman Delphi 118
United States Thomas H Bell, Barrie B Covit, Jason A Herman, Glenn R Sarno and Michael W Wolitzer
Simpson Thacher & Bartlett LLP 124
TRANSACTIONS
Argentina Diego Fissore G Breuer 131
Austria Albert Birkner and Hasan Inetas CHSH Cerha Hempel Spiegelfeld Hlawati 137
Belgium Peter De Ryck Lydian 143
Brazil Arthur R Vifiau and Ricardo P C Villela Mundie e Advogados 149
Canada J Rob Collins and Frank P Arnone Blake, Cassels & Graydon LLP 155
Cayman Islands Stephen James and Simon Raftopoulos Appleby 160
China James Yule, lvy Yang, Patrick Pu and Caroline Berube HJM Asia Law & Co LLC 164
Colombia Mauricio Rodriguez A and Eduardo A Wiesner Wiesner & Asociados Ltda, Abogados 171
Costa Rica Rodrigo Zelaya Batalla Abogados 176
Denmark Vagn Thorup and Bent Kemplar Kromann Reumert 180
England & Wales Timothy Drake Proskauer Rose LLP 185
Estonia Gerli Kilusk Lepik & Luhaddr LAWIN 191
France Pierre Lafarge, Claire Langelier and Nicolas Duboille Latournerie Wolfrom & Associés 196
Germany Andres Schollmeier P+P Péllath + Partners 202
Greece Michael Tsibris Moussas & Tsibris 207
Hong Kong Benita Yu and Risen Tan Slaughter and May 211
India Archana Rajaram and Amrita Singh Nishith Desai Associates 217
Ireland Andrew Lawless and Sean Murray Dillon Eustace 223
Italy Bruno Castellini, Stefano Crosio and Velislava Popova Jones Day 227
Korea Wonkyu Han and Je Won Lee Lee & Ko 232
Lithuania Robert Juodka, Inga Martinkute, Tomas Venckus, Vaida Pacenkaite, Arunas Kasparas,
Ramunas Svencionis and Mindaugas Rimkus Smaliukas, Juodka, Beniusis & Partners 238
Mexico Juan Pablo Martinez Velasco and Luis Alberto Aziz Checa SAl Consultores, SC 244
Netherlands Louis Bouchez, Floor Veltman and Maurits Bos Kennedy Van der Laan NV
Jan van den Tooren and Reinier Noort Hamelink & Van den Tooren NV 248
Peru Juan Luis Hernandez, Alfredo Filomeno and Alvaro del Valle Herndndez & Cia Abogados 255
Romania Cristiana | Stoica Stoica & Asociatii — Attorneys at Law 260
Russia Anton Klyachin and Igor Kuznets Salomon Partners 264
Singapore Ng Wai King and Dawn Law WongPartnership LLP 269
South Africa David Anderson and Shahid Sulaiman Bowman Gilfillan 275
Spain Julio Veloso, Javier Morera and Victor Domenech Rodés & Sala 283
Sweden David Aversten, Clas Romander, Peter Sjogren and Michael Juhlin Advokatfirman Delphi 289
Switzerland Dieter Gericke, Reto Heuberger and Jrg Frick Homburger 295
Taiwan Robert C Lee and Claire Wang Yangming Partners 301
Turkey Ismail Esin and Arzum Gunalcin Esinlsmen 306
Ukraine Karl Hepp de Sevelinges and lllya Tkachuk Gide Loyrette Nouel 310
United States William Curbow and Kathryn King Sudol Simpson Thacher & Bartlett LLP 315
Uruguay Alfredo Navarro Castex and Alfredo H Navarro Navarro Abogados 322

www.gettingthedealthrough.com



TRANSACTIONS

RUSSIA

Salomon Partners

Russla

Anton Klyachin and Igor Kuznets
Salomon Partners

1 Types of private equity transactions
What different types of private equity transactions occur in your
jurisdiction?

Although there have been appropriate reforms in corporate gov-
ernance, there is still a lack of special regulation aimed at private
equity transactions and investments generally. Effective laws regulat-
ing investments are outdated and practically of no use, and even the
effective legal definition of a private equity transaction is far from
the accepted standards. This makes it harder to implement deals that
have complex structures, limiting the vast majority of investors to the
simplest types of private equity transactions.

Considering this, the most widespread private equity transac-
tions in Russia are acquisitions of controlling or blocking shares (or
participation interests, depending on the company) to achieve control
over the target company and secure its development, and direct asset
acquisition, when the object of investment is not a company itself, but
some of its valuable assets or real estate. Other types of equity trans-
actions such as leveraged buyouts, management buyouts, etc, are also
available and performed from time to time, for example, in October
2008 a major leveraged buyout of a company producing consumer
goods took place; however, the number of such complex transactions
is still insignificant, though it may increase in future.

2 Corporate governance rules
What are the implications of corporate governance rules for private
equity transactions? Are there any advantages to going private in
leveraged buyout or similar transactions? What are the effects of
corporate governance rules on companies that, following a private
equity transaction, remain or become public companies?

Due to lack of special regulation, investors follow the same general
corporate governance rules while making private equity transactions
as all other business entities operating in Russia, with no special pref-
erences for any type of private equity transactions. All advantages
and disadvantages of each type of private equity transaction there-
fore arise from general legislation regulating companies, the stock
market, competition, currency control, etc. Regarding the two main
types of the said transactions that have become common in Russia,
this means that the acquisition of shares, participatory interests and
assets of Russian companies by a private investor is subject to the
same governance as any other respective acquisition, and since the
law grants foreign individuals and companies the same legal status
as Russian ones, foreign private investors shall have almost the same
rights as local private investors (excluding several limitations men-
tioned below). If referring to public companies, it is important to
note that current Russian legislation does not formally divide public
and private companies. In Russia a joint-stock company that has
performed a public offer of shares is understood as a public company.
Corporate governance of such public companies does not substan-
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tially differ from the governance of private joint-stock companies
whose shares are not publicly traded.

3 Issues facing public company boards
What are the issues facing boards of directors of public companies
considering entering into a going-private or private equity transaction?
What is the role of a special committee in such a transaction
where management members of the board are participating in the
transaction?

The management structure of Russian companies differs from Anglo-
American standards. The role of the board of directors in a Russian
public company is less important, while shareholders tend to control
the company’s activities. Thus boards of directors of public compa-
nies are not competent to make any important resolutions regarding
going-private and private equity transactions; their role is to deter-
mine tactics of the company, provide the shareholders with certain
recommendations (for example, if when the company receives a vol-
untary or mandatory offer of one of the shareholders to buy out all
other shares) and make necessary disclosures connected with private
equity transactions when required by the law. In several cases, indi-
vidual members of the board may participate in transaction, although
in these cases the law does not provide for the organisation of any
special committee. Provisions regulating related party transactions,
however, shall become applicable.

4 Disclosure issues
Are there heightened disclosure issues in connection with going-private
transactions or other private equity transactions?

Due to the order of the state Federal Service for Financial Markets
(FSFM) related to the disclosure of information by public companies,
a company becomes obliged to disclose certain information on its
substantial facts and information that may significantly affect the
price of company’s issued securities. Such information includes, for
example, any acquisition by one shareholder of 5, 10, 15 per cent
and so on up to 75 per cent of shares of the company. Although there
are no specific disclosure requirements connected with going-private
transactions or other private equity transactions, the deal would most
probably lead to necessary relevant disclosure, if it involves a listed
company.

Another potentially necessary disclosure is to antimonopoly
bodies, which is required if a transaction involving the purchase
of shares or assets exceeds certain thresholds provided by anti-
monopoly bodies in normative acts regulating limitation of monop-
oly activities. In this case, the transacting parties shall, depending
on the value of the deal and the assets of the parties involved, either
inform the competent authorities of the deal, or apply for the permit
to enter into the deal, and within the framework of such notification
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or application the purchaser will have to disclose certain information
regarding both the target company and itself.

5 Timing considerations
What are the timing considerations for a going-private or other private
equity transaction?

Russian legislation does not provide any limitations or requirements
in respect of timing of a private equity transaction, so the parties
are free to take as much time as they think satisfactory. As in other
jurisdictions, the most time-consuming matters are adjustment of
transfer conditions between the parties and complex due diligence
of the target company or assets by the purchaser. Sometimes the
companies involved in the transaction perform one or several corpo-
rate actions, approve the transaction, etc. If the transaction involves
large companies, prior permission from antimonopoly bodies may
be required, and this inevitably takes at least another one-and-a-half
to two months. If the transaction involves the transfer of real estate
located in Russia, or if participatory interest in a Russian LLC is
purchased, it will be necessary to apply for state registration of the
results of the transaction, which might also prove time consuming.
Usually, therefore, private equity transactions take several months
from the beginning to the moment of closing of the deal.

6 Purchase agreements
What purchase agreement issues are specific to private equity
transactions?

There are some important issues to be noted in respect of share or
asset purchase agreements according to Russian law. Generally,
this instrument has very limited use, since it is almost impossible to
include in the agreement any conditions other than those related to
sale and purchase. For example, representations and warranties as
they are known in the common law are not accepted in Russia at all,
and the courts would most likely acknowledge this part of agree-
ment as void. This turns many investors to seek mechanisms allow-
ing them to regulate the transaction under foreign law. Though it is
theoretically possible to include some provisions regarding further
financing in the purchase agreement, the parties to the private equity
transaction usually have additional and detailed shareholders’ agree-
ments, often also regulated by foreign law. The purchase agreement
shall basically contain provisions defining the subject matter of the
agreement, price of the agreement (consideration), mutual rights and
obligations of the parties (including completion mechanics) and an
arbitration clause if the parties to the agreement wish to submit their
disputes to arbitration.

7 Participation of target company’s management
How can management of the target company participate in a going-
private transaction? What are the principal executive compensation
issues?

Classical management buyouts still are quite rare in Russia. They
mostly take place when rather small companies are going private.
However, the management of larger companies may still participate
in going-private transactions in several ways, including bonuses,
stock options and profit-sharing schemes. For example, a large Rus-
sian telecoms operator was purchased last year by a strategic investor
jointly with the management of the company, which had received
from the former sole shareholder an option to purchase the whole
equity stock in the company. Such cases are not common, but do
occur. Generally, practice shows that investors are interested in the
preservation and motivation of competent management of a promis-
ing company; such motivation may include different means such as
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stock options, including phantom stock options, or bonuses con-|
nected to certain times, achievement of financial results, etc.

8 Tax issues
What are the basic tax issues involved in private equity transactions?
Can share acquisitions be classified as asset acquisitions for tax
purposes?

Since the modern Russian tax system is relatively young and imma-|
ture, the parties to a private equity transaction may face some dif-
ficulties when implementing complex structures for the transaction,)
connected not only to present and future taxation, but also to historic|
tax risks of the target companies, which could have implemented tax|
schemes in order to avoid paying VAT, profit tax and payroll taxes,
VAT and withholding tax issues often require complex solutions,
often with the participation of local consultants and auditors.

Currently, there are not many options provided to the parties
to private equity transactions, but at the same time the tax system
is constantly developing and there have been recent attempts by the]
legislator to provide advantages to investors, for example recent
exemptions for dividends on strategic investments. Applicable taxes|
and tax issues differ slightly depending on the type of deal (acquisi
tion of shares or assets), and so the methods of tax optimisation|
and decreasing tax risks differ. In the case of a share transaction the|
parties may decide to bring the transaction to a foreign jurisdiction,|
often offshore. This may provide the possibility not only to enjoy|
the advantages of a shareholders’ agreement governed in accordance
with western legal principles, but also to decrease taxation connected|
directly with the transaction, primarily profit tax, and to further use]
Russia’s network of double tax treaties. In the case of an asset deal,|
it is not possible to use an offshore deal structure, so the overall
taxation shall be comparatively higher and include 18 per cent VAT,
and 24 per cent profit tax for the seller. However, sometimes, to|
escape historic tax risks of the old company, the asset deal may be
preferable.

All money income received by executives is subject to individual
income tax, which is currently at a flat rate of 13 per cent.

Generally, since the wording of the Russian Tax Code is often
vague, which enables the tax bodies to impose sometimes doubtfull
claims, the Tax Code itself is constantly changing, and target compa-|
nies in Russia, especially those with a long history, shall most likely,
have significant tax risks, it is strongly recommended to perform 4
detailed tax analysis in respect of each private equity transaction.

9 Existing indebtedness
What issues are raised by existing indebtedness at a potential target
of a private equity transaction? How are these issues resolved?

Existing indebtedness of a target company generally does not restrict
or limit the possibility of a private equity transaction involving its
shares or assets. However, it is something that the parties to the trans-
action must be aware of. Existing indebtedness is usually handled inl
two ways, depending on its nature. Third-party debts (commerciall
indebtedness to suppliers and financial indebtedness to banks and|
other lenders) usually stays after a private equity transaction until
repaid by the target company, being considered as a part of the enter-
prise value of target company. In the case of indebtedness to selling
shareholders, such debt, usually upon agreement of the parties to the]
transaction, shall be assigned by the old shareholder to a new one or]
otherwise redeemed before the completion of the transaction.
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10 Debt financing structures
What types of debt are used to finance going-private or private equity
transactions? Do margin loan restrictions affect the debt financing
structure of these transactions?

Russian legislation recognises only two types of debt — credits pro-
vided by banking institutions and loans provided by any company or
other entity. There may, therefore, be separate debt financing using
banking credits and debt financing using loans, although both types
would have very similar consequences for the target company. The
concept of margin loan is not known in Russian law as a separate
type of debt; therefore, no specific restrictions are applicable to such
arrangements.

11 Debt and equity financing provisions
What provisions relating to debt and equity financing are typically
found in a going-private transaction? What other documents set out
the expected financing?

A typical private equity transaction in Russia combines debt and
equity financing, where debt usually precedes equity. Debt financ-
ing is usually provided through loan or credit agreements. Equity
financing is possible through the initial subscription of the investor
for the issued shares of the target company, and also through the pur-
chase of shares from the other shareholder. If the target company is a
Russian-based LLC, the law also provides its shareholder with a
possibility to invest funds directly into the company’s assets without
further compensation, which sometimes proves to be a rather useful
financial instrument. A new possibility in 2009 is a convertible debt
arrangement, which can now be structured through the creation of
a pledge over shares or participatory interests, which is converted
directly into the equity at some point in time; such structure was not
available before.

12 Fraudulent conveyance issues
Do private equity transactions involving leverage raise ‘fraudulent
conveyance’ issues? How are these issues typically handled in a
going-private transaction?

Apart from the bankruptcy context, the concept of ‘fraudulent con-
veyance’ is not recognised by Russian law. However, to protect the
company and its creditors throughout the private equity transaction,
especially connected with the change of shareholders in the target
company, the parties usually perform actions aimed to increase con-
trol over the target company’s activities throughout the deal. This
may include limitation of powers of executive bodies to the lowest
level possible and economically reasonable scope and close control
over the company’s operations and bank accounts.

13 Shareholders’ agreements
What are the key provisions in shareholders’ agreements covering
minority investments or investments made by two or more private
equity firms?

One of the most noticeable problems that private equity firms may
face in Russia is the current practical unavailability of shareholders’
agreements regulated by Russian law. In some recent cases, parties to
the transactions tried to prepare and execute such agreements based
on the concept of freedom of agreement provided by Russian civil
legislation; however as court practice shows the court system is not
ready to accept and protect such agreements. The necessity of legal
regulation of shareholders’ agreements has been evident for a long
time and noticed by many domestic lawyers, but a law that will gov-
ern all the basic aspects of shareholders’ agreements has not yet been
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enacted and at the moment exists as a bill. Currently, the parties to a
private equity transaction, even if both parties are Russian, in most
cases are forced to bring the deal outside Russian borders by using
special purpose vehicles, usually offshore ones, in order to be able
to execute a comprehensive and effective shareholders’ agreement
providing all the obligations of parties in respect of further financing
and operation of the target company, as well as mutual representa-
tions and warranties, and to submit this agreement to the foreign
law, usually one of the common law systems. This reason, combined
with tax optimisation considerations, are the main reasons leading to
a major part of private equity transactions targeted at Russian com-
panies being concluded abroad. Therefore, to structure the deal and
to execute a valid shareholders’ agreement, the parties often engage
foreign advisers specialised in such matters, and it usually means that
the key provisions of shareholders’ agreements intended to operate
a target company in Russia are in all essential aspects the same as in
shareholders’ agreements usually concluded all over the world.

However, recent changes to the law regulating limited liabil-
ity companies, effective from 1 July 2009 provide for the right of
LLC participants to enter into participants’ agreements, which
may, among other things, regulate voting issues, pre-emption and
first refusal rights and other matters of cooperation among the
participants. At the same time, there is still no analogous regulation
for joint-stock companies.

14 Limitations on transaction size
Do private equity firms have limitations on the size of transactions they
may engage in?

Russian law does not limit the size of transactions of private equity
firms. However, depending on the size, certain obligations may arise
for such companies, related to antimonopoly and similar provisions.
These obligations may include disclosure of certain information in
respect of the transaction, receiving of permission of antimonopoly
bodies to effect a transaction (which cannot be withheld unless the
transaction violates antimonopoly regulations and limits competi-
tion). In the case of Russian-based mutual investment funds and
incorporated investment funds, there are limitations on the maximum
part of assets that may be invested in instruments issued by the same
issuer and similar limitations, but they refer to proportions of assets
of the said funds and not directly to the size of the transactions they
may engage in.

15 Exit strategies and investment horizons
How do the exit strategies and investment horizons of private equity
firms affect the structuring and negotiation of leveraged buyout
transactions?

As noted above, leveraged buyout transactions are not common in
Russian investment practice. At this time there have been solitary
examples of leveraged buyout transactions and it is impossible to
estimate the influence of the exit strategies and investment horizons
of private equity firms on the structuring of leveraged buyout transac-
tions. As for exit strategies of investors operating in Russia in general,
the main strategy in the past and in the foreseeable future is a sale to a
strategic investor or to the state (including state banks or state-owned
companies). IPOs were not common practice until 2007/2008, and
considering the present condition of the stock market, we assume that
almost no IPOs of Russian companies shall take place in 2009.
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Update and trends

In Russia, the beginning of the financial crisis coincided with the

start of a large state programme of support for private equity and the
venture capital sectors. Many investors have received leverage from
state corporations and funds of funds to apply to venture set-ups,
nanotechnology businesses and other companies. At the end of 2008
and in the beginning of 2009, these funds are basically the only active
investors out there. The state has developed a substantial body of
new legislation on the matter, which relates mainly to the process of
getting access to state funds. We expect this legislative body to be
further refined and expanded by inclusion of norms regulating state

control over the investments, etc.

Russian corporate law is also undergoing substantial changes
aimed at providing more flexibility to private companies’ governance
rules, which potentially should attract investors and decrease their
willingness to use foreign law for transactions. We do not expect,
however, a quick shift to Russian law-governed documentation
among investors, since the law should be first tested in the courts.
Considering the general conservativeness of the Russian court
system, we believe English law will for the time being remain dominant
on the Russian private equity scene.

16 Principal accounting considerations
What are some of the principal accounting considerations for private
equity transactions?

The principal consideration is to be very cautious when dealing with
accounting information. IFRS is not widespread in Russian compa-
nies and official financial statements shall be provided in the form set
by Russian accounting standards. This is the reason why, sometimes,
it is hard for an investor, especially a foreign one, to receive accurate
information on the financial condition of the target company. There
may be two solutions to this problem, complementing each other.
The first is to demand accounting information composed in accord-
ance with IFRS from the target company or seller. This may take
additional time and delay the transaction, but it is, in our view, a fair
exchange for accurate and proper information. The second way is to
engage experienced local advisers who can estimate the accuracy of
the provided information and possible financial risks.

17 Target companies and industries
What types of companies or industries have typically been the targets
of going-private transactions? Has there been any change in focus in
recent years?

Traditionally, the scope of investment activities in Russia was more
or less limited to real estate, retail and production of consumer goods
as the most profitable spheres. Recently, other spheres such as IT
and telecommunications have also begun to provide vast opportuni-
ties for investors operating in Russia, while retail, real estate and
consumer goods have kept their role as the leading investment areas.
However, in recent months the focus has significantly changed. The
debt-ridden real estate and retail businesses are out of favour. Inves-
tors are looking mostly for infrastructure projects, the high-tech

sector and high-margin natural resources companies, such as those
providing timber, oil and gas, precious metals and stones or even
peat. Some sections of the real estate market still attract investors,
such as the hotel business.

18 Industry-specific regulatory schemes
Do industry-specific regulatory schemes limit the potential targets of
private equity firms?

In accordance with the Federal Law of the Russian Federation ‘On
order of investments in business companies having strategic impor-
tance for country defence and state safety’, the participation of for-
eign investors (and investment groups that include foreign entities)
in companies acting in several spheres of industry is limited. Among
these areas are aviation equipment development and production and
TV and radio broadcasting. Participation of a foreign investor in a
company with a dominant position on the market and included in
a special register of dominant companies is also limited. The Land
Code of the Russian Federation provides limitations on foreign enti-
ties” ownership of agricultural land. As for other sectors and com-
panies, there are no legal limitations on the participation of foreign
private investors.

19 Cross-border transactions
What are the issues unique to structuring and financing a cross-border
going-private or private equity transaction?

As noted above, due to lack of regulation and the cautious position of
the Russian courts in respect to shareholders’ agreements, in practice
most significant private equity transactions are indeed cross-border.
This fact, in combination with the absence of special regulation of
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private equity transactions, causes the parties to combine within the
framework of the single transaction the laws of several jurisdictions,
including general rules and more specific rules covering activities of
the parties to the transaction and the target company. All issues related
to international treaties, double taxation and dispute resolution shall
be closely examined and coordinated by the parties. A positive aspect
is that, unlike in the past, currency control has become unnecessary
due to general liberalisation of the currency legislation, so currency
control shall not notably affect private equity transactions.

20 Club and group deals
What are the special considerations when more than one private
equity firm (or one or more private equity firms and a strategic partner)
is participating in a club or group deal?

Since Russian law does not provide special regulation for private
equity transaction as a concept, it does not provide any special con-
siderations related to club or group deals. Such deals are treated like
all other private equity transactions. Since in this case the agreement
between shareholders is inevitable, such transactions shall most likely
involve foreign law with all subsequent issues arising on account of
the cross-border nature of such transactions.
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21 Recent credit market disruptions
How have disruptions in the credit markets affected dealmaking?
What specific changes to transaction terms have you seen and do you
expect in the future?

Due to recent drastic disruptions, private investors have become very
prudent in respect of new investment projects and transactions and
their primary concern is not to lose large sums. Current deal making
is concentrated in two main directions — investment of monies pro-
vided by the state through venture, nanotech and other funds; and
investments in distressed assets where the price is sometimes much
lower than the asset value. The second direction may turn out to be
profitable in the long term; however, investments in distressed assets
have significant risks and make demands of the investor and its team;
precise and elaborate steps are necessary to keep the assets from dilu-
tion and to convince creditors not to initiate insolvency procedures
for a substantial time. Therefore, the current trend in the market can
be characterised as the ‘rule of creditor’.
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